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Q: HOW CAN AN EMPLOYER 
ENSURE THAT AN AGREEMENT 
TO ARBITRATE DISPUTES WILL 
BE VALID? 

A: THE ARBITRATION 
AGREEMENT ORDINARILY 
SHOULD BE WRITTEN AND 
SIGNED, PREFERABLY AS A 
SEPARATE AGREEMENT, BY 
BOTH THE EMPLOYEE AND THE 
EMPLOYER WHO EACH AGREE 
TO ARBITRATE THEIR CLAIMS 
AGAINST THE OTHER. IT 
SHOULD CONTAIN A 
MECHANISM FOR ENSURING 
THAT THE DECISION WILL BE 
RENDERED BY A NEUTRAL 
PARTY; THERE MUST BE AN 
OPPORTUNITY FOR BOTH THE 
EMPLOYER AND EMPLOYEE TO 
BE HEARD; AND THE 
AGREEMENT MUST SPECIFY 
THAT THE DECISION WILL BE 
BINDING. THESE AGREEMENTS 
MAY SPELL OUT PROCEDURES 
IN DETAIL, SO LONG AS THEY 
DO NOT ELIMINATE OR 
TRUNCATE RIGHTS, OR THEY 
MAY SIMPLY ADOPT RULES 
SET OUT BY ORGANIZATIONS 
SUCH AS THE AMERICAN 
ARBITRATION ASSOCIATION 
OR JAMS. 
 

Q: CAN A CALIFORNIA 
EMPLOYER REQUIRE EXISTING 
EMPLOYEES, RATHER THAN 
SIMPLY NEW EMPLOYEES, TO 
SIGN ARBITRATION 
AGREEMENTS? 

A: PROBABLY NOT. UNDER 
CURRENT LAW, AN EMPLOYER 
MAY HAVE INCUMBENT 
EMPLOYEES SIGN A 
CAREFULLY DRAFTED 
ACKNOWLEDGMENT 

Arbitration of Employee Claims - It Isn't Over 'Til It's 
Really Over 

By Steven M. Schneider and Ivan B. Perkins 

The old adage is that bad facts make bad law. The bad facts of 
Pearson Dental Supplies, Inc. v. Superior Court (California 
Supreme Court, April 26, 2010), resulted in bad law for employers 
concerning finality of employee claims in arbitration.  
 
The plaintiff, Luis Turcios, was 67 years old when terminated from 
employment. He contended that his termination occurred because 
of his age in violation of the Fair Employment and Housing Act 
("FEHA"). He sued his employer, Pearson Dental Supplies, in Los 
Angeles County Superior Court. Surprisingly, the employer did not 
raise Turcios' signed arbitration agreement as an affirmative 
defense and did not file a motion to compel arbitration until five 
months into the court case. Turcios opposed that motion, arguing 
that his employer had waived arbitration by its participation in the 
lawsuit. The trial court rejected Turcios' contention and ordered the 
case to arbitration.  
 
After the parties had selected an arbitrator, the employer filed a 
motion for summary judgment with the arbitrator, contending that 
Turcios had blown the one-year time limit to request arbitration, as 
required in the arbitration agreement. Turcios opposed that motion, 
contending, among other things, that the one-year contractual 
period to request arbitration had not yet expired because applicable 
law provided that the court proceedings had "tolled," or suspended, 
the running of that period.  
 
The arbitrator agreed with the employer and dismissed Turcios' 
case before any hearing on the merits of his discrimination claim. 
Turcios then moved in Superior Court to vacate the arbitrator's 
dismissal. The Superior Court agreed with Turcios and vacated the 
arbitration award, ruling that the arbitrator had made a clear error of 
law by misinterpreting the tolling statute. That court also ruled that it 
was required to conduct a judicial review sufficient to protect 
Turcios' unwaivable rights under FEHA, and pursuant to that 
authority it concluded that the arbitrator had acted in excess of his 
jurisdiction.  
 
The employer appealed. While the Court of Appeal agreed that the 
arbitrator had misinterpreted the tolling statute, it nonetheless held 
that the arbitrator's erroneous decision was "insulated from judicial 
review." As a result, the Court of Appeal confirmed the dismissal of 
Turcios' case even though it agreed that the arbitrator's 
interpretation of the tolling statute was wrong.  
 
The California Supreme Court granted review, facing a difficult 
choice. The Supreme Court could let the erroneous arbitration 



decision stand, thereby eliminating any forum for Turcios to litigate 
the merits of his FEHA claim, or the Court could vacate the 
arbitrator's award, which would seriously undermine the notion that 
arbitration is a quick, efficient, and final forum for resolving 
disputes. The Supreme Court chose the latter, and California 
employers may now have to view arbitration decisions as only one 
stage in a longer litigation process.  
 
The California Supreme Court's 4-3 majority first determined that 
the trial and appellate courts were both correct in concluding that 
the arbitrator had misapplied the tolling statute and had erroneously 
dismissed Turcios' arbitration proceeding. The majority went on to 
hold that, "when, as here, an employee subject to a mandatory 
employment-arbitration agreement is unable to obtain a hearing on 
the merits of his FEHA claims, or claims based on other unwaivable 
statutory rights, because of an arbitration award based on legal 
error, the trial court does not err in vacating the award."  
 
A second issue in the case was whether the arbitration agreement 
was enforceable at all. Turcios contended that the arbitration 
agreement was unconscionable and unenforceable because its 
preamble that cited the "inconvenience, cost, and risk that 
accompany formal administrative or judicial proceedings" arguably 
limited his resort to an administrative forum. The Supreme Court 
rejected this contention, finding that Turcios had waived the 
unconscionability argument by not raising it in the lower courts.  
 
In any event, the Supreme Court concluded that Turcios' arbitration 
agreement was subject to a lawful interpretation, namely, that it 
could lawfully bar Turcios from invoking an administrative forum 
that acted as an "adjudicator," rather than a "prosecutor," of an 
employee's claims. Accordingly, this decision suggests that an 
arbitration agreement lawfully may preclude employees from filing 
administrative complaints, at least with adjudicatory agencies like 
the Labor Commissioner, and presumably also with the Department 
of Fair Employment and Housing ("DFEH") to the extent that FEHA 
administrative complaints result in an adjudicatory hearing before 
the Fair Employment and Housing Commission ("FEHC"). 
However, those agreements probably may not lawfully restrict 
employees from filing administrative complaints with "prosecutorial" 
agencies such as the EEOC, and probably also the DFEH for the 
vast majority of claims filed with that agency that do not result in an 
FEHC proceeding.  
 
The three dissenting California Supreme Court Justices strongly 
criticized the majority's "unsupported and unprecedented move to 
judicialize the arbitration process." They noted that, "[g]iven the 
vast number of statutory schemes that can be claimed to protect 
unwaivable rights, as well as the myriad ways in which legal error 
can be claimed to preclude or impair a hearing on the merits, the 
majority's holding makes for an exception that will surely ‘swallow 
the rule of limited judicial review.' [Citation omitted.]" They also 
found the decision "irreconcilable with the fundamental premise that 
the risk of arbitral error is what contracting parties bargain for in 
exchange for a quick, inexpensive, and conclusive resolution to 
their dispute."  
 
Accordingly, employers and their lawyers should think carefully 

AGREEMENT STATING THAT 
THEIR CONTINUED 
EMPLOYMENT (EVEN 
EMPLOYMENT AT-WILL) WITH 
THE EMPLOYER WILL 
CONSTITUTE CONSENT TO 
SUBMITTING ANY DISPUTES TO 
BINDING ARBITRATION. IF 
EMPLOYEES SIGN SUCH AN 
AGREEMENT AND CONTINUE 
WORKING FOR THE 
EMPLOYER, THE AGREEMENT 
TO ARBITRATE SHOULD BE 
BINDING. THE FEDERAL NINTH 
CIRCUIT COURT OF APPEALS 
HAS HELD THAT AN 
EMPLOYEE'S FAILURE TO SIGN 
AND SUBMIT AN EMPLOYER-
PROVIDED ARBITRATION OPT-
OUT FORM MAY CONSTITUTE 
ACCEPTANCE OF AN 
ARBITRATION AGREEMENT 
EVEN WITHOUT THE 
EMPLOYEE'S SIGNATURE, BUT 
THIS ACCEPTANCE-BY-
SILENCE APPROACH APPEARS 
TO REMAIN AN OPEN 
QUESTION FOR CALIFORNIA'S 
STATE COURTS. 
 
SOME EMPLOYERS MIGHT 
FIND IT PRUDENT TO PAY 
INCUMBENT EMPLOYEES A 
SEPARATE AMOUNT, SUCH AS 
$100 OR $150, FOR SIGNING 
SUCH AN AGREEMENT IN 
ORDER TO REMOVE ALL 
DOUBT THAT LEGAL 
"CONSIDERATION" EXISTED 
FOR THE EMPLOYEE'S 
SIGNATURE. IF AN INCUMBENT 
EMPLOYEE WANTS TO 
PRESERVE THE STATUS QUO 
ANTE BY REFUSING TO SIGN 
AN ARBITRATION AGREEMENT, 
TO THE EXTENT THAT FUTURE 
PAY INCREASES ARE 
DISCRETIONARY, THE 
EMPLOYER MIGHT WANT TO 
RECIPROCATE BY 
PRESERVING THE STATUS 
QUO ANTE OF THAT 
EMPLOYEE'S COMPENSATION 
(I.E., NO PAY INCREASES UNTIL 
THE ARBITRATION 
AGREEMENT HAS BEEN 
SIGNED). HOWEVER, WE DO 
NOT THINK THAT INCUMBENT 
EMPLOYEES SHOULD BE 
TERMINATED FOR REFUSING 
TO SIGN AN ARBITRATION 
AGREEMENT, OR THREATENED 
WITH TERMINATION FOR THAT 
REFUSAL. 



before using an arbitration agreement's contractual deadline or 
other agreement requirement as the basis for a motion to the 
arbitrator to dismiss the arbitration proceeding before a hearing on 
the merits of the employee's claim. As the Pearson Dental decision 
indicates, final and binding arbitration concerning some, if not 
many, employee statutory claims may be neither final nor binding.  
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IN ANY EVENT, AN E-MAIL 
NOTICE OR MEMO TO ALL 
EMPLOYEES CONTAINING A 
NEW ARBITRATION POLICY OR 
AGREEMENT PROBABLY WILL 
NOT BE SUFFICIENT TO 
ESTABLISH A VALID 
ARBITRATION AGREEMENT, AT 
LEAST ABSENT THE 
EMPLOYEE'S ELECTRONIC OR 
OTHER SIGNATURE OR 
POSSIBLY AN ACCOMPANYING 
ARBITRATION OPT-OUT FORM. 
GIVEN THE INTENSE COURT 
SCRUTINY OF EMPLOYEE 
ARBITRATION AGREEMENTS 
AND THEIR GENESIS, 
EMPLOYERS SHOULD 
CONSULT EXPERIENCED 
EMPLOYMENT COUNSEL FOR 
GUIDANCE IN DRAFTING THEM 
AND ANY RELATED 
ARBITRATION POLICIES. 
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This alert is provided as a service to our 

clients and friends. 
While the information provided in this 
publication is believed to be accurate,  

it is general in nature and should not be 
construed as legal advice.  

 


